Additionally,  Inspector Coins gave testimony which indicated that the
violation was  serious,  and his testimony on this point was not rebutted by
the Respondent.     In fact,  the Respondent appeared to concede during his closing
argument  that  "plenty"  of  safety factors needed correction.

In view of  the foregoing,  it is found that the violation was serious.

E.     Good Faith in Attempting Rapid Abatement

Mr.  Thomas Eder testified that he is unwilling to comply with Judge
Doyle's November 2,  1978,  order ancl allow Federal mine inspectors to
inspect his property.    He testified that he would prohibit Federal mine
inspectors  from conducting inspections,  and indicated that he would
temporarily close the mine In order to avoid an inspection.

F.     Size of the Operator's Business

The parties stipulated that the Respondent is a small, family-owned
business,  and that the Sherman Lime and Rock Quarry produced approximately
2,000 tons In 1978.

In view of the foregoing,  it is found that the Respondent is small in
size.

G.    History of Previous Violations

The Secretary concedes that the Respondent has no history of previous
violations   (Tr.   73).

H.    Effect of a Civil Penalty on the Operator's Ability to Remain
in Business

No evidence was presented to establish that the assessment- of a civil
penalty in this proceeding will affect the operator's ability to remain In
business.   7/    In Hall Coal Company,  1 IBMA 175,  79 I.D.  668,  1 BNA MSHC
1037,  1971-1973 CCH DSHD par,  15,380 (1972),  the Commission's predecessor,
the Interior Board  of Mine Operations Appeals, held that evidence relating
to whether a civil penalty will affect the operator's ability to remain in
business is within the operator's control, resulting in a rebuttable pre-
sumption that the operator's ability to continue in business will not be
affected by the assessment of a civil penalty.

7j    Business and tax records are the type of evidence necessary to establish
a claim of financial impairment.    Hall Coal Company,  1 IBMA 175, 180, 79  I,D.
668,   1 BNA MSHC 1037,   1971-1973 CCH DSHD par.  15,380  (1972),  see also, Davis
Coal Company.   2 FMSHRC 619,  1 BNA MSHC 2305,  1980 CCH DSHD par.  24,291  (1980)
(Lawson,  C.,  dissenting).
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